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THE END OF DOMINION STATUS 

By F. R. Scott 
McGill University 


The present world war has made further changes in the constitutiona 
relations among the nations of the British Commonwealth. This was to be 
expected, for each great crisis has left its mark on that relationship in the past. 
The first world war ended the purely colonial period in the history of the 
Dominions. Their military contributions to the Allied war effort gave them 
a claim to equal recognition with other small states and to a voice m the 
formation of policy. This claim was recognized within the Empire by the 
creation of the Imperial War Cabinet in 1917, and within the community ot 
nations by Dominion signatures to the Treaty of Versailles and by separate 
Dominion representation in the League of Nations. In this way the sell- 
governing Dominions,” as they were called, emerged as junior members of 
the international community. Their status defied exact analysis by both 
international and constitutional lawyers, but it was clear that they were no 
longer to be regarded simply as colonies of Great Britain. Domestic self- 
government they had long possessed; international relations were to be t eir 

new prerogative. . . „ 

To the changed position thus acquired the name “Dominion status was 
given. It was a useful compromise term. Its main virtue was that it sug¬ 
gested a new and more independent role for the Dominions and an individual 
membership in the world community as well as in the British Empire. This 
was what the rising national sentiment in these countries deman e . 
Though no one knew exactly what the new status was, or what its limits 
were, Great Britain began to offer it to other iess favoured portions of the 
Empire Ireland was to have “Dominion status by the Treaty of 1921, 
India was started on the road to “Dominion status,” making rapid strides 
towards the control of her own affairs,” as Mr. Lloyd George said at the 
Imperial Conference of that year. Clearly colonialism was being trans- 
j formed into something new and strange. To acknowledge the abandonment 
of old style Empire, ruled from the centre, the very name of the association 
was gradually changed from British Empire to British Commonwea th. 

All this represented a great advance in the difficult process of making an 

. Article I of the Treaty declared “ Ireland shall have the same constitutional status in the 
Community of Nations known as the British Empire as the Dominion of Canada . . • etc. 
Mr Llovd George speaking on the Treaty said it was “difficult and dangerous to give a 
” of “St CinL Main, meant. See Wheat,, The Stain., of Weatm.n.U, and 

Dominion Status, 2nd ed., London, 1942, p. 21. , 

2 The phrase “autonomous nations of an ImperialCommonweath appearsasearly 

1917 in Resolution IX adopted by the Imperial War Conference. In the Irish Treaty cited 
love (note 1) the term “Empire” had not been abandoned. The famous declaration at the 
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n .Y“ like f *i e unilatei ; al practice - the bilateral form of hostage-taking places 

the ^ndiv-H he u T m an mfen0r position ’ Moreover, it tends to safeguard 
the individual hostages against ill-treatment. The arbitrary basis for the 

selection of hostages, generally determined by nationality and geographic 

zz‘ y ai z be deplored ' but # —•* J - vSSr 

co a „ v ;„r u wt°e z m Z:L h ::T ,r r z°z to «—• * 

roups of 

equality of the two parties that is implicit in tTbTteral pra cSc 17T* 
the uses to which it can hn nut rw • i a i practice defines 

little value. P Certaull)r K a wea P°“ ° f ™r it could have 

Though the unilateral practice of hostage-taking has a&siimed ... -n , 

position a law-abiding "" 
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empire democratic. By long historical association, if not **^^over 
empire has been a single political unit in which one group 
another; usually a unit in which one race rules over ^ 

reason all democratic sentiment is strongly opposed to im P erl “ 

British Empire began by being just such an empire. Down to.the war 
1914 not only did the white 15 per cent rule over thecolouredSoper ce 
of the total population of the Empire, but those members of the white race 
inhabiting the British Isles ruled their fellow whites in the colonies and 
Dominions in all important matters of foreign policy. Though some exter 
relations, such as commercial treaties, were beginning to be taken over by t 
Dominions prior to 1914, decisions as to peace and war, andl the . 
choices in international affairs, were made in London on y. 
century had witnessed the transformation from pure dependency to self 
governing colony,” but a “self-governing” colony was still a colony in both 
domestic and international law despite the contradiction in terms, 
word “Dominion,” which had come into general use in the early P art 0 
century (in 1907 the name “Imperial Conference” was first substituted for 
the former term “Colonial Conference”) did not at first suggest anything 
U k e independence or full nationhood. Dominions were colonies in the stage 
of growing up-colonies in their ’teens, so to speak. They were, in law and 
in fact, integral parts of a unitary state whose centre of soverdgnty was m 
London Every Dominion “constitution” was merely a law of the I - 
perial power extending to a colony, permitting greater or lesser degrees of 
focal self-government All constitutional lawyers in the Empire emphasized 
thT indivisibility of the Crown,” as proof that the group of countries cal ed 
British were a unity and not a plurality. And any concept of unity implied 
an ultimate sovereignty wielded by an Imperial government 

Thus when “Dominion status” was recognized at Versailles in 19 
word “ Dominion” already had a special meaning which was c ™ d ^ onv ^ 
into the new era and which retarded the development of the new idea. The 
term “Dominion” embodied two distinct and contradictory notions. O 
the one hand it suggested a mature type of colony or dependency, in which 
sell-government was far advanced. On the other hand it was by implication 
and tradition a territory “belonging to” somebody else-a P^ sess ^ f 
short. Dominion means a territory ruled over as weUasthe process of 
rulincr It was still true to say that the Dominions were British, and that 
Britain iTot a SLuoZ An dement of coloniai subordination was 

implicit in the term itself. ____ 

. , „ . , W i, ..British EmDire” and “British Commonwealth" in the 

1926 Imperial Conference used both British E P Westminst er speaks only of the 

Bame definition, with typiMl otocunty. "Hie S^ute o^Westminote^ technically to 

monwealth Conference.” 
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Adding “status” to a “Dominion” did not immediately clear away this 
nfusion. The new concept grew slowly. At no time was there any acree 
ment as to the end result, or any selected point at which decentralization 
of an old imperial sovereignty would cease. Did the changes mean that the 
feme, self-governing colonies were to attain full international fr“do m 1 k e 
ndependent nations, though linked in some mystical wav bv a wm’ 
crown. Or were they still to be on a lower interX^ptae tZ^T 
mother country, though somewhat freer than before? Or were they nthon 
to become co-equal members with Great Britain of a group of steteTaS of 
whom would be governed by a fundamental overriding law sntbTt 
kind of confederation would emerge? No precise answer m in u ^ * &0me 
none was attempted. The weakness of the concept of “ Do ^ ^ and 

was that it contained at the outset a little of all these ideafbut no del^Kl” 
quantity of anv Thp ultlmnip ,. 0 inv . • , 1Q eas Put no definable 

course of time ' Kht ‘ oml "» ™ Wt to work itself out in 

^ °1 ‘he 

indefinable status. In 1917 General Snouts observed- ^ ^ ot “ 

Sa a„d whatever we may think** tlu'Se. oTgS 

“ve™ll“ an'd^ftffcgrfThl T ^ * fter the 

British House of Commons That g “'’ George 00uld 

B^tb^^'^^t^^'theen^ccepted by a!Hh^n II) ' r ^ “ llle Brilish Fot - 
But they claim a voice in determining^ lin'ej 

and definite; it yd SOmett “« weU organized 

claim” to influence “our” (i.e. British 1 n r . ° IC ^ WaS st d an unr ealized 
the inter-war armistice of 1919-1939 was ° IC 't * 6Ver at any t ' rae during 
lished ^ which the Dominion voices^woiJd^act 1 ^^ 11 ^ ° r ® an ^ za ^ on estab" 
major political decisions. In this respect t ? a Ua ”. y SharC in raakin S the 
Nations gave the Dominions more practice in • ™ ach “ ery of the League of 
equality of status than did the British £ mte L natl0nal government and 
d.d not meet the need, for the^“ h' C ° nta — 

Perrod was the full international pemoZtv If'n anj time in 
3 Quoted by Wheare, op. dt. p. 23 e Domin i°ns, as nations 

P ''d! c! M ” Gree °' D ‘ W “' TteD »*P»«.o, Dominion Shu* Toronto, 1937, 
ence), and 1937.' ““ ““ 192 h M2 '- 1**. 1930, 1932 (Ottawa Economic Confer- 



InHi 


■mu 






THE END OF DOMINION STATUS 


37 


distinct from Great Britain, established beyond equivocation. This did not 
come until the second world war, though South Africa and Ireland had clari¬ 
fied their position more than the other Dominions. Being without a power 
of control over British policy, and yet without a fully recognized independ¬ 
ence from the consequences of that policy, the Dominions were left during 
the inter-war armistice with many marks of subordination not found in t e 
other states members of the world community. Great Britain, of course, 
suffered none of these limitations on her sovereignty. 

This subordination was more noticeable prior to the adoption of t e a “ 
ute of Westminster in 1931. Colonial status lingered on into the era ol 
Dominion status. For example, in 1924, the year after Canada had lor the 
first time negotiated a treaty wholly by herself, 6 the Treaty of Lausanne was 
made by Great Britain with Turkey on behalf of the whole Empire. Thus 
peace between Turkey and all the Dominions was arranged without any 
of the latter’s representatives playing any part in the proceedings, bo, oo, 
appeals from Dominion courts continued, with few exceptions, to go to a 
supreme tribunal in England-the Judicial Committee of the Privy Council. 
\11 legislation for the Dominions emanating from the Imperial Legislature 
was legally valid regardless of their consent. Thus there was an executive 
judicial, and legislative sovereignty over the whole Empire vested in Bntis 
organs of government containing no representation from the Dominions. 
None of this sovereignty was in fact exercised against the will of the Domin¬ 
ions but this natural restraint, based on common understanding, did no 
alter the legal relationship. The idea of the Dominions as nation state.™ 
fast crystallizing, and found formulation in the Imperial Conference Declara¬ 
tion of 1926, but had not yet modified the formal law. 

Other indications of the semi-autonomous position of the Dominions were 
very evident. The diplomatic unity of the Empire had only just begun to 
break down before 1931, and the few Dominion representatives abroad stood 
out as exceptions to the general rule that foreign affairs were conducted for 
the whole Empire through the British Foreign Office. 1 he refusal of mem¬ 
bers of the Commonwealth (except Ireland) to register their inter-se treaties 
with the League or to submit their own disputes to international arbitra ion, 
like their refusal to bring imperial preferences within the scope of mos 
favoured-nations clauses in commercial treaties, was based on the notion that 
they were not separate states but members of a single political entity. No 
of the Dominions was considered to have any separate right to neutrality 
once Great Britain declared war.’ It was therefore impossible to rank the 
Dominions on the same plane as fully self-governing countries like Mexico or 
Sweden. Writing in 1929, Mr. Noel Baker declared that it is impossible to 
admit that the Dominions are persons of International Law of identical y e 

e Tt>o Halihnt Fishery Treaty with the United States. _ 

t See speech of Premier King in Canadian House o f Commons J une 9 1924: cited in . . 

Keith, Speeches and Documents of the British Dominions, 1901-1934, p. 337. 
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same kind as those which are called fully “independent sovereign states ” * 

f 0t ,f“ S s . 0 ™reign states - the y were not equal to Great Britain and the 
term Dominion status” well expressed this difference. 

This situation was, of course, greatly changed by the Statute of West¬ 
minster ml 931. But there was at first no certainty as to just what had been 
accomplished. By Section 1 of the Statute the legal title of Canada A.. t 
traha, South Africa, the Irish Free State, New ZeaLd, 1 *^ZundfZ 
was belatedly advanced from that of “colony” to “Dominion” but as we 
have seen, this latter term had long been in use already and had co-existed 
with dependency. The remainder of the Statute did not apply immediately 
to Austraha, New Zealand and Newfoundland, since their Parliaments had o 

«*ir former 

S ITT -, 

the Irish Free State were immediately affected by the stat °,e T1"'“’ 

Of the effect was a matter of debate. Phe extent 

(1 w m ° St imp ° rtant parts of the Statute of Westminster were those which 
(1) gave permission to the Dominions to amend or repeal inZfZ, 

Imperial laws extending to them and < 9 \ h 0 ,i a *t P f! th future any 
perial law would be deemed to exiend 3 n ^ ^ henceforth no Im- 
declared in the law that the Dominin h° t 0minion un ^ ess ^ u ’ as expressly 

the second was a self-denying ordinance estehli.h f i sovere 'gnty, and 
rather than a binding restriction on the f . b hmg a rule of construction 
tore. Hence the StSTwIsl°! ‘ he ImperitJ 
many authorities as not affecting the nr • ° U • ,r' d was ' ln ‘ er preted by 
diminishing the legal llreimty the P T md,v,sibilit >' °f the Crown or 
the very fact that It S tom the wTp "F* “ aCted “• A " d 
not, as it might have been, simultaneously by SlTV" r' a " d ” 

the Commonwealth, prevented it f mm Y i! r • by the Parlia ments in 
purported to establihH^h ftane15?^ ,smg ‘he equality it 

sens of the British Isles alone cannot b™ , 1 ”'" 4 ' repreS “ ting th ‘ <«- 
entire Commonwealth. It is legally canaht' ,e fT 1S - tl i tUent aasembI y for the 
Dominions, because of its C °" > " ieS 

8 The British Dominions in Intend in it P eSS10n ° f an anci ent sovereign 
ence of action should be distinguished from iadeLndell' the Commonw ealth independ- 
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authority, but politically it is without representation from the other members 
of the group and hence lacks that democratic base which would be expected in 
any body possessing sovereignty over a Commonwealth composed of equals. 

The Statute of Westminster was a necessary preliminary step if what re¬ 
mained of the legal dependency of the Dominions was to be ended. The 
Statute undoubtedly was an advance in the direction of legal equality, but 
of such a nature as to emphasize again, through its use of the Imperial Legis¬ 
lature only, the colonial element in Dominion status. Moreover the Statute 
of 'Westminster, as has been pointed out, did not at once apply to Australia, 
New Zealand, or Newfoundland, for the reason that under its provisions the 
Parliaments of these Dominions had to adopt it before it affected them, and 
down to the end of 1943 Australia alone had done this. These Dominions, 
therefore, remained under the old arrangements until they voted themselves 
into the new. Hence in August, 1939, the Imperial Parliament can be 
found legislating for Australia and New Zealand in an ordinary statute just 
as in the old days of Empire. The Emergency Powers (Defence) Act of that 
year 10 contained a clause designed to give Australian and New Zealand 
laws extraterritorial operation for certain purposes, and it was not felt neces¬ 
sary to declare that this had been done at the request of those Dominions. 
Moreover, the fact that Newfoundland is ranked as a Dominion under the 
Statute of Westminster shows that the title “Dominion’ by itself gives no 
special international status, for Newfoundland was never a member of the 
League of Nations, had no ministers abroad, and could scarcely be con¬ 
sidered a separate person in the international world. She soon lost what 
little autonomy she had, for in 1933 an Imperial Statute, passed with the 
consent of her legislature, put an end to her self-government and reduced 
her once again to the position of a Crown Colony. She is still a “Domin¬ 
ion” in name, however, so that she provides a clear example of the uselessness 
of this title as descriptive of a self-governing community. 

It is what has been done by most of the Dominions since the Statute of 
Westminster, particularly under the stress of the present war, that has freed 
them so fully from former shackles as to make the term “ Dominion status 
now inappropriate for general use. South Africa and Ireland led the ot ers 
in ridding themselves of the subordination implicit in the rank of Dominion, 
and established for themselves the doctrine of complete national independ¬ 
ence. South Africa in 1934 took the imaginative step of re-enacting the 
Statute of Westminster in the Union Parliament so as to make it a South 
African statute as well as an Imperial one. In addition she changed the 
law relating to the functions of the Governor-General so as to make it pos¬ 
sible for the Royal assent to be given in South Africa to every kind of state 
act. 11 No further reference to Westminster need be made under these laws 


1939 Statutes (Imperial), cap. 62, sec. 5. e , . . „ 

>i See the Status of the Union Act and the Royal Executive Functions and Seals Act, Statutes 

of South Africa, 1934, Nos. 69-70. 
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for anything the South Africans wish to do as regards their internal or ex¬ 
ternal affairs and the status of South Africa as a “sovereign independent 
state ” (not Dominion) was openly proclaimed. 12 Ireland went even further 
to eliminate the symbols of a colonial past from her constitution The 
Statute of Westminster had freed her from any restrictions imposed by the 
Treaty with Britain of 1921. In 1931 she acquired a Great Seal for her own 
use on international documents, and in the new constitution of 1937 not 
only did she proclaim herself a sovereign and independent state but changes 
were made by which the Crown was entirely removed from the internal 
government and constitution of the country. Only in external affairs does 
she still use the Crown for certain purposes such as diplomatic appointments 
and international agreements. Both South Africa and Ireland also adopted 
their own flag. Yet neither, it must be pointed out, seceded from the 
British Commonwealth and both continued quite properly to be classed as 
nations that were in some degree “ freely associated with the other states 
in the Commonwealth group. What they did was to take steps in their 
own Parliaments to convert equality of status into equality of sovereignty 
and to establish the principle that constitutional authority in their countries 
no longer derived in any way from the former Imperial source but from their 
own people (or—in Ireland—from God). They decided to “sever their law 
from the Imperial root.” 13 

Canada, Australia, and New Zealand, on the other hand, did not develop 
the theory of equality so dramatically or so extensively after 1931. None 
of them adopted a new national flag. In each the constitution remained as 
before, an Imperial statute, and no attempt was made to base it on the na¬ 
tional law. Since Australia and New Zealand did not adopt the Statute of 
Westminster it was highly doubtful whether they even had the power pos¬ 
sessed by all self-governing states to make laws with extra-territorial effect; 
hence the need for supplementary Imperial legislation in 1939. Canada 
suffered an actual loss of capacity to fulfil international obligations in 1937 
when the British Privy Council, Canada’s final court of Appeal, ruled that 
purely Canadian treaties made by the Canadian executive did not come as 
completely within the jurisdiction of the Canadian Parliament as treaties 
made by the Imperial executive on behalf of the whole Empire 14 —thus 
making it much more difficult for her to utilize some of the “status” ac¬ 
quired since 1919. 

During the visit of the King and Queen to Canada in 1939 much emphasis 
was placed on the fact that the King sat in the Canadian Parliament and 
gave his assent to nine bills personally instead of through his representative, 

12 In the preamble to the Status of the Union Act. 

13 The phrase is borrowed from R. T. E. Latham’s chapter on “The Law and the Common¬ 
wealth,” in Hancock, Survey of British Commonwealth Affairs, Vol. I, at p. 526. 

14 See A. G. for Canada v. A. G.for Ontario , 1937 Appeal Cases, 326, and comments thereon 
in the Canadian Bar Review, June 1937. 
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the Governor-General. This symbolism, from one point of view, suggested 
the Canadianization of the Crown, if the term may be used. It exemplified 
the declaration already made, in the Imperial Conference of 1926, that the 
representative of the Crown in a Dominion holds “in all essential respects 
the same position in relation to the administration of public affairs in the 
Dominion as is held by His Majesty the King in Great Britain.” On the 
other hand, the presence of a British King in Canada symbolized that 
Canada was “British” and part of a single political entity. Earlier in the 
same session of Parliament which enjoyed the Royal presence Mr. Mac- 
Kenzie King had refused to accept a Bill introduced by Mr. Thorson de¬ 
signed to clear up the great confusion regarding Canada’s right to neutral¬ 
ity, 15 and Mr. Lapointe, the Minister of Justice, had outlined the various 
reasons why Canada did not have the legal power to be neutral in a war 
involving Great Britain. These two events were as much evidence of de¬ 
pendency as the royal presence was of sovereignty. Of more practical use 
in establishing full freedom of action by Canada was the adoption of a new 
Seals Act, giving Ottawa increased control over the various seals to be used 
on royal instruments. But, unlike the South African Act which it resembles 
in many respects, the Canadian Seals Act has no provision for using the 
Governor General’s signature in an emergency in lieu of the Royal signature, 
and is thus incomplete. 16 

A crucial test of the theory of equality of status in the British Common¬ 
wealth was bound to turn on the right of the Dominions to separate action 
in time of war. Only if they had the same power as Great Britain to decide 
whether or not they would enter a war could it be said they were in any real 
sense her equals in international status. Ever since their territories had 
become part of the British Empire they had followed the parent state auto¬ 
matically in and out of wars. While the right of colonies to decide the 
extent of contribution in men and materials was well accepted before 1931, 
there was no colonial control whatever over (1) Imperial policy which led to 
war or (2) the declaration of war which resulted in the legal commitment to 
the status of belligerent. The obligations and the law of Empire included 
unity in face of Britain’s enemies, and the colonies did not select the enemies. 

The question was academically debated in the 1930’s whether Dominion 
status” in this regard was changed by the Statute of Westminster. Re¬ 
sponsible leaders in Ireland and South Africa could produce good reasons for 
saying that their countries possessed the sovereign power of neutrality. 1 he 
Irish constitution, like that of the United States, requires the consent of the 
legislature to a declaration of war and the South African legislation of 1934 
stood as proof of nationhood, though the issue was complicated by the agree- 

u Text of the Bill is in F. H. Soward and others, Canada in World Affairs: The Pre-W ar 
Years, p. 286. 

i« Statutes of Canada , 1939 , cap. 22. Text and comment is in F. H. Soward, op. ext., pp. 
i 257. 329. . 
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. (< ” rlearlv implied an automatic belligerency. Indeed the de- 

it was reached by Mr. mug ai u government had begun to take 

on September 7, which was a. week after t g outeMe the Cabinet 

confusion^egai^irig the^ixEmt legal position of Canada made^ ne^s^y 

clarity the situation. This was .ssued separately te Canaba^ ^ ^ 

— 

the British government, m which they that P Domin ion action could end 

surviving colonialism. Bu V d S situation. Ireland emerged with full 

and in some cases had ended, c harg4 d’affaires, with cre- 

recognition as an mdependen s a e- yJ continues i n Berlin, and the 
dentials standing m the name of G g > throughout the war. 

German minister to Ireland has remained at hjs post h ^ own decision 

South Africa also, it can scarcely be 6 , an d was not 

when she chose to declare her be g= y In Canada, belligerency 

merely deciding the degree of ^er participat and apparent ly 

on September 3 was automaticahy accepted by P ter eche3 to the 

at first by the government ^“^out prior commitment); but the 
effect that Canada entered the wa w&g ft new const itutional claim 

separate declaration of war 011 ® ^ at t h e right of sovereign choice on this 
which announced to the wo Canadian Government. In 

point was henceforth being assumed bylthe Cana q{ ^ fact 

Australia and New Zealand there f the British declaration. India 
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m^warb^edona !? pK J a ^° n f . the Neutrality Act on September 5, 
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the Commonwealth •/ < ° llgm f ly drafted for signature, treated 
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denied to any SSn T he cZ 7 lega ‘ POWer “» longer be 
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Round Table, March, 1942, pp. 337-338. 
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St. Pierre-Miquelon, and New York; she has also raised her Legation in 

Washington to the status of an Embassy. 

With regard to several of the Dominions there undoubtedly still remain 

relics of Imperial sovereignty. New Zealand is still boun y 
legislation extending to herself since, until she adopts the Statute.of We^ 
minster, the Colonial Laws Validity Act of 1865 remainspart -o 
her power of extra-territorial legislation is dubious, Canada ) ^ 

able to legislate extra-territorially and to repeal or amend all Impenallaws 
affecting her except the British North America Act, which is her Cons 
Neverthelis Canada still must use the Uncial Parl»ment for 
process of Constitutional amendment, and she still allows appe 
criminalmatters to go to the Privy Council in London for M- 
Such remaining traces of colonialism, however, are now o 
fn comparison with the international status evidenced by the declaration o 
waram^by the whole range of independent action in international ^we» « 

domestic affairs. Except for New Zealand's failure to adop ‘he S «ute 

evolution, well under way n status,” 

status for the ^Oom«lth relationships, however 

are obsolete as descriptions o into^Common a i one has 

much they may linger in the anguage of the law^ New ^ ^ ^ Common _ 

1116 lth South’Africa a Union, and Canada and Ireland are without supple- 
meritary^tithy ^Dominion status ends^ae ^“ a t‘nnal mi^pendence, 
the special terminology becomes merely cart™ * e Court of Canada 

the Q ■£« -t carried to the Privy Council 

Westminster) were in the nature o t ry arliamentB in much the same way as any 

"To SfC^- *—• - - “ ” 
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RSsertioR of her international status as “an independent State ” a phrase 

sTaned at W V i C ° nci \ ation Treat >' m ^de with the United States and 
teat hafn, W !? S k°? ° n Pr 2 ’ 1940)26 18 further evidence of the change 

!nv of the ote ’ r C6aSeS t0 mark her aS being ° n a different f o»ting from 
any of the other nations associated in the Commonwealth. All the Do¬ 
minions (except Newfoundland) are independent states. The common 

them^h hl f th , eB /' ltlsh grou P toda > r establishes a form of personal union 
the members of which are legally capable of following different international 
policies even in time of war. The relationship of England to Hanover after 
the accession of George I was very similar, though the analogy is not perfect 
s nee some of the Dominions, as already pointed out, have traces left of a 
closer relationship with Great Britain. The Commonwealth is thus no 

indent Sub ° rdinate minor P owe rs under the sovereignty of one 

independent nation, but a group of six independent nations, of varying size 
associated together for certain purposes and policies which any one may 
abandon at will but which most of them have chosen to keep parallel rather 
than divergent in major crises. The “sister kingdom ” theory first suggested 
by the Canadian delegates to the London Conference in 1866” has ore 
vailed. Empire m the true sense, exists in Great Britain only as regards 

* /fT ’ and the C ° l0nieS Under her jurisdiction; It is already 

dissolved for the rest. The relationship between the independent states 

tTonaT 1 EvenZt ^ C ° mm ? nwea ! th is not Imperial in form but interna- 
, E \ en the common citizenship does not compel uniformity of inter¬ 
national action since most of the member states make a distinction in kw 

weahh 11 T hei h T n f tl0nalS and th0Se from other Parts of the Common- 
territn' ^ &W not .recognize the common nationality within its 

, iy ', . e quality of British subject now confers no right of free move- 
ent within the Commonwealth; no exemption from deportation proceed- 
mgs, no inalienable right of appeal; no right to vote; no obligation to bear 
a rms unkss his own state is at war. It does, however, provide a basis on 
w m e member states can erect their own system of rights and it entitle- 

wherever hemay dipl ° ma * io "^“vei <-' ‘he Crown 




This analysis of the present relations between the members of the BntUL 
Commonwealth lea* therefore to the following conclusions 

nntm, D< i mi II 10n Save minor detail > has evolved into complete 

C^ mm0n wea^^t b ® C ^ or ^ <S< ^®^^iuu^k^tberefore 1 obsolete I and l confusing 6 

Vol.IlI, ^940-1941, Bostom lMlfp.^87^' D ° CUments on American Foreign Relations, 

27 See F. R. Scott, “Political Nationalism and Confederation ” in Ponad' t 
Econom.cs and Political Science, August 1942, p. 386, at SflSSfl. “ ° f 
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It has never been applicable to Great Britain. It should be abandoned and 
Section 1 of the Statute of Westminster ought to be amended accordingly. 

2. The “British Commonwealth of Nations” is not a state. It has no 
single personality either in international or municipal law and no single 
government capable of acting for the whole. 2 * The name is merely a con¬ 
venient way of referring to a particular association of nations Great Bn - 
ain, Canada, Ireland, South Africa, Australia, and New Zealand, and their 
respective dependencies. It belongs rather to the category of collective 
names as “the Pan-American Union” or the “The United Nations. The 
term “British Empire” should be restricted to Great Britain and her empire 
(India, the Colonies and Protectorates) in which case it refers to a specific 

entity in international law. . 

3. The independent nations in the Commonwealth are still associated 
together by reason of their use of the common Crown for certain purposes, by 
their retention of an underlying common nationality, and by a number o 
generally accepted modes of behaviour vis-d-vis one another. A nation 
outside the Commonwealth is no more independent than one inside, though 
it is free from the results of this association. 

4. Since Dominion status has been transformed into national status any 
offer of “Dominion status” to a non-self-governing part of the Common- 
wealth (such as India) is impliedly an offer of complete independence o 
action. There is nothing now withheld in such a grant. The acceptance 
of the status would, however, imply a continued association with the other 
members of the Commonwealth, but only on terms defined by the member 

itself and terminable at its sole discretion. 

5 The use of the common Crown is not an essential condition of membei- 
ship in the Commonwealth. Ireland has abolished it as a part of her internal 
constitution. A republic could be associated with other monarchies if such 
were the agreement. The use of the Crown as a symbol of association does 
not restrict the freedom of action of the nation states within the Common¬ 
wealth, though it does sometimes confuse the citizens with regard to the 

^The^oath of allegiance of public officers in each of the member nations 
is an oath to the Crown in relation to and as part of the constitution of tha 
nation. It is not an oath to the Crown generally and in every aspect 
Hence it is not a violation of the oath of allegiance to urge the Crown to 
adopt any particular policy (e.g. belligerency or neutrality) 
nation of which the proponent is a citizen, even if the Crown adopts t e 
opposite policy elsewhere. Treason can only be committed against the 

national crown. 29 

2a ^ P e. Corbett, “The Status of the British Commonwealth in International Law,” in 

SueStjS S. 3 A member of the Quebec Bar opposed 
This point arose m ^ y accU sed by a Chief Justice of having violated 

Canada’s participation in the war, and was accusea uy a 
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7. The practice of excluding members of the Commonwealth from the 
application of the most-favoured-nation clause in commercial treaties, 
originally justified on the ground that the members were not separate states, 
can no longer be so justified. 

8. Any member of the Commonwealth may make whatever treaties, 
alliances, or unions it desires with any other non-British state. The offer 
by Great Britain of complete union with France in 1940 is an example of 
the freedom possessed by the individual members. There was no previous 
Commonwealth agreement on this action, no assent from the other members 
of the group. The union would not on this account have been illegal in any 
respect. Similarly, Canada's Joint Defence agreement with the United 
States of August, 1940, required no Commonwealth approval. Members 
of the Commonwealth, however, are by agreements of Imperial Conferences 
expected to inform one another of negotiations likely to be of mutual interest. 

9. The High Commissioners representing the various members of the 
Commonwealth vis-a-vis each other should belong to the category of the 
diplomatic corps, and it would be logical to accord them this status. At 
present their rank is inferior to that of the ambassadors of the smallest 
states. 30 

10. Full independence of action, in war as in peace, is possessed by all 
members of the Commonwealth. The common underlying citizenship is 
no legal obstacle to partial belligerency in the Commonwealth group. 

11. If all or some of the nations of the Commonwealth join any future 
world association of states it would be improper for them to refuse to apply 
the rules of that association to themselves in their relations with one another. 
Any claims to special right for the group or any reservations of Inter-Com¬ 
monwealth disputes from the purview of the World Court would violate the 
general principle that all states should be equally subject to international 
law. 

12. The British Commonwealth, being an association of states sui generis , 
offers to the world no model of international organisation. It is not a type 
on which a League of Nations can be built. It has been steadily applying 
to itself over the past century the principle of national sovereignty, which, if 
a new league or union of nations is to be established, must be reduced rather 
than extended. Its surviving unity is a remnant of a much greater unity 
and not the result of an effort toward a new and closer association. It has 
none of the common organs of government which a world society would 


his oath of allegiance by so doing—an accusation clearly unfounded unless Canada was still 
a dependent colony. 

30 This conclusion supports the opinion vainly urged by the Canadian Government at the 
time of the appointment of the first Canadian High Commissioner to London in 1880. See 
the correspondence in W. P. M. Kennedy, Status, Treaties and Documents of the Canadian 
Constitution, 2nd ed., Boston, 1930, at p. 676. 
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need, though it offers many examples of purely voluntary cooperation based 
on sympathy, tradition, and consent. 

13. It would seem improper, at the peace conference which will follow this 
war, for the British nations to claim the same dual representation they pos- 
sessed at Versailles in 1919, when, in addition to their representation as 
separate states, they also were granted representation on the British Empire 
panel. Each should be represented by its own plenipotentiaries on the same 
basis as all other states. 









THE STATUS OF THE UNITED STATES FORCES 
IN ENGLISH LAW 

By Egon Schwelb 

It is proposed to deal in this article with the English law concerning the 
legal status of the United States forces present in the territory of the United 
Kingdom of Great Britain and Northern Ireland during the present war. 
The history of, and the controversies regarding, the legal position of friendly 
armed forces on foreign territory in international law remain outside of the 
scope of the present survey, which is devoted to the municipal aspect of the 
matter. 1 In order, however, to give a picture of the whole body of English 
law applicable to the American forces we shall include a few remarks on the 
development of the question in English municipal and British imperial law, 
and it will also be necessary to compare the provisions concerning the United 
States forces with those regulating the status of the other allied and associ¬ 
ated forces at present stationed in the British Isles, as well as with the pro¬ 
visions regarding visiting Dominion troops. As will be seen later there has 
been a certain amount of interdependence between international and inter¬ 
imperial relations with regard to the legal problem with which we are con¬ 
cerned. 


I. The Sources of English Law on the Subject 

During the World War of 1914-1918 the legal position of allied troops 
present in the United Kingdom was regulated by Orders in Council made 
under the Defence of the Realm Acts. By Order in Council of March 22, 
1918, Regulation 45F of the Defence of the Realm Regulations was issued 
and by Order in Council of June 25, 1918, it was amended. 2 In the first 
paragraph of this Regulation it was declared that, subject to any general or 
special agreement, the naval and military authorities and courts of an Ally 
may exercise in relation to the members of any force of that Ally who may for 
the time being be in the United Kingdom all such powers as are conferred on 
them by the law of that Ally. The Regulation contained detailed provisions 

1 See Colonel Archibald King, “Jurisdiction over Friendly Foreign Armed Forces,” this 
Journal, Vol. 36 (1942), p. 539, et seq.; Professor Arthur L. Goodhart, “The Legal Aspect 
of the American Forces in Great Britain,” American Bar Association Journal, November 
1942, pp. 762-765; Dr. Roman Kuratowski, “International Law and the Naval, Military, 
and Air Force Courts of Foreign Governments in the United Kingdom,” Transactions of 
the Grotius Society, Vol. XXVIII (1942), p. 1, et seq.; the present writer’s, “The Jurisdiction 
over the Members of the Allied Forces in Great Britain,” Czechoslovak Yearbook of Inter¬ 
national Law, London, 1942, p. 147, et seq., and, for the War of 1914-1918, Aline Chalufour, 
Le Statut Juridique des Troupes Allies pendant la Guerre, 191J+-1918. 

2 S. R. & 0., Nos. 367, 765; see “The Defence of the Realm Regulations Consolidated,” 
being Part II of the Defence of the Realm Manual, 7th Edition, Revised to March 31, 1919. 

50 

















































